
Hon. Jim Yancy, Chairman 
Judiciary Committee 
House of Representatives 
54th Legislature 
Austin, Texas Opinion No. MS-187 

Rer Constitutionality oKHouse 
Bill 573 of the 54th Legislature 

Dear Mi. Yancy: 

You have requested the opinion of this office as to 
the constitutionality of House Bill 573 by Morgan. The cap- 
tlon.of this bill Indicates that It Is designed to put a 
maximum or celling on all charges which may be assessed by 
lenders in connection with loans, and providing for certain 
exceptions not hew pertinent. The Bill speolfloally states 
that it shall not be an authorization for any oharge or 
charges not now lawful. 

Is as 
Section 11 of Article XVI of the Texaa Constitution 

follows: 

"All contracta for a greater rate-of Interest 
than ten per oentum per annum, shall be deemed 
usurlous, and the flrst.Legislature after this 
amendment Is adopted, shall provide appropriate 
pains and penalties to prevent the same . . . .I' 

The word "lnt~rest" Is defin!d "s compensation allowed 
by law or fixed by partlea for use or forbearance or detention 
of money, Klshl v. Humble 011 & Refining Co., 10 F. 2d 356. 
See also Article 50b9, VernonWs'Civil Statutes of Texas, for 
like deflnltlone. 

The Texas Constitution, in the seotlon quoted above, 
condemns usurious contracts whloh are oontracta calling for inter- 
est in excess of ten peroent. Therefore, we come Immediately to 
the controlling question regarding the thirty-six percent per 
annum gross rate of charge permitted by this bill should same 
become law. If the bill by this method attempts to Increase the 
rate of interest from ten to thirty-six percent It is, per se, 
unconstitutional. 
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The various seotlons of the bill, however, are re- 
plete with definitions and terms which lead to the obvious 
conclusion that oertaln oharges for services aotually ren- 
dered, in addition to allowed Interest, are contemplated. 
Moreover, certain statutory charges for actual and neoessary 
expenses In connection with the making of loans, are auth- 
orized, and same are not to be considered as interest. Our 
particular reference, here, Is to Article 4646b, Vernon's 
Civil Statutes, the provisions of which were upheld as con- 
stitutional in Watts v. Mann, 187 S.W.2d 917 Tex. Clv. App.. 
1944, error ref.); and Wooldrldge v. State, 4 1 3 S.W.2d 746 
(Tex. Clv. App.','l!$i&, error ref., w.o.m.). 

The Le lslature has also allowed additional oharges 
by Article t 152 a-l, Vernon's Civil Statutes (the certificate 
device) and.Artlole 3;53 Texas Insurance Code (the credit 
Insurance device). While we are not here passing upon the 
ultimate constitutionality of these two oharges we find no 
provision in the Constitution which would prohibit the Legi- 
islature from making contracts unlawful when the aggregate 
of all charges,lncludlng .lnterest exceeds thirty-six percent 
per annum. So.long as the actual interest charge does not 
exceed ten peraent per annum the provisions of Section 11, 
Article XVI are not violated. 

Nor Is any oonstltutlonal provision tread upon when 
the Legislature invokes a penalty for usury. This bill makes 
a usurious contract unenforceable by,the lender, and gives 
the borrower the right to recover, all amounts paid for 
principal, plua double the amount of'all charges to be paid, 
plus a cancellation of any amounts unpaid, as well as attorney's 
fees and court costs. There is no constitutional objection 
to the fine and penalty authorized oh a oonvlotion for the 
criminal offense of usury,. The.Legislature has a oonstltu- 
tlonal mandate to provide "appropriate pains and penalties 
to prevent" usurious contraots. 

Yours very truly, 

JOHNBENSHEPPEHD 
Attorney Oeneral 

' JFJrblrelb 

BY 
J. Fred Jones 
Assistant 
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